
DOCKET FILE COpy ORIGINAL

RECEIVED

MAR 50' f99,
fEDeRAL calfUNlCAnatsC<llfl&n

CfACECJTHE ERETARY

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Redevelopment of Spectrum to )
Encourage Innovation in the )
Use of New Telecommunications )
Technologies )

)

ET Docket N:_ 9~/
!

To: The Commission

COMMENTS
OF ASSOCIATION OF AMERICAN RAILROADS

ON PETITIONS FOR RECONSIDERATION AND CLARIFICATION

The ASSOCIATION OF AMERICAN RAILROADS (tlAARtI), by its

attorneys and pursuant to Public Notice released by the Federal

Communications Commission ("FCC" or the "Commission"), 1 hereby

submits its Comments on the Petitions for Reconsideration and

Clarification of the First Report and Order and Third Notice of

Proposed Rule Making ("Order and Notice") in the above-referenced

proceeding. 2 In the Order and Notice adopted in September 1992,

the Commission reallocated spectrum in the 2 GHz band for

emerging technologies and proposed a transition plan for

relocating incumbent fixed microwave licensees from that band.

These Comments are timely filed within 15 days of
publication of the Commission's Public Notice in the
Federal Register, 58 Fed. Reg. 13758 (March 15, 1993).

2 First Report and Order and Third Notice of Proposed
Rule Makina, 7 FCC Rcd 6886 (1992).
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I. BACKGROUND AND PRELIMINARY STATBMENT

AAR is a voluntary non-profit organization composed of

railroad companies operating in the United states, Canada and

Mexico. AAR's member railroads use private microwave facilities

to monitor and control more than 1.2 million freight cars on more

than 215,000 miles of track. For example, microwave systems

automatically transmit signals and remotely control switching of

tracks necessary for safe routing of trains through busy depots

and freight yards. These systems also relay critical telemetry

data from trackside defect detectors located throughout the rail

network and are vital to coordination of operations among

railroads.

Because of its 2 GHz microwave operations, AAR has been

actively involved in every stage of this proceeding. AAR's

paramount concern is to ensure that deploYment of new

technologies does not threaten the safety and reliability of

railroads' private fixed microwave operations.

II. PETITIONS FOR RECONSIDBRATION AND CLARIFICATION

On November 30, 1992, petitions for clarification and/or

reconsideration of the Order and Notice were filed by the

utilities Telecommunications Council ("UTC"), American Public

Power Association ("APPA"), the Pacific Telesis Group (IPacTel")

and Apple Computer, Inc. ("Apple"). The petitions raised the

following issues: (1) UTC and APPA requested clarification that

all state and local government licensees, not just "public

safety" licensees, are exempt from involuntary relocation
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procedures; (2) UTC and PacTel requested clarification that

engineering, constructing and testing of new facilities for

displaced microwave licensees may be performed by, or under the

direction of, the microwave licensee, even though the emerging

technology provider must pay for such activities; (3) UTC

requested clarification that microwave licensees will privately

own replacement facilities, even though the emerging technology

provider must pay for such facilities; (4) UTC requested

clarification that a microwave licensee may not be relocated to

non-microwave replacement facilities unless the microwave

licensee specifically agrees to such alternative facilities; and

(5) PacTel requested clarification that the costs of removal and

disposal of existing facilities be included in "reasonable

additional costs" that microwave licensees may incur as a result

of relocation. 3

III. MICROWAVE LICENSEES CAN ENGINEER AND TEST NEW PACILITIES.

AAR agrees with UTC and PacTel that the Commission should

clarify that engineering, construction and testing of new

facilities for displaced microwave licensees may be performed by,

or under the direction of, the microwave licensee, even though

the emerging technology provider must pay for such activities.

As currently drafted, the proposed rules direct the new

3 On January 13, 1993, Apple partially withdrew its
petition regarding the effective date of the rules
attached to the Order and Notice. AAR agrees that the
rules cannot become effective until the Commission
resolves the outstanding issues in this proceeding,
i.e., commencement date and duration of the transition
period.
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technology provider to perform these tasks, as well as necessary

frequency coordination. In most cases, it would be more

efficient and practical for the displaced licensee to design and

build the new system. The rules should be flexible enough to

permit microwave licensees to conduct these activities.

IV. MICROWAVE LICENSEES WILL OWN NEW FACILITIES.

AAR agrees with UTC that the Commission should clarify its

rules to specify that any new facilities provided through

involuntary relocation will be owned by the microwave licensee,

even though the emerging technology entrant must provide the

facilities. Railroads own and maintain their own private

communications systems because they cannot rely on common

carriers or other third parties that have competing service

demands and are unfamiliar with railroads' unique operational

requirements. The Commission has recognized the need for

railroads and other industries to operate private systems and

should clarify in this proceeding that replacement facilities

provided under the transitionrelocationowned cla1(to)Tj
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"comparable alternative facilities" to the displaced microwave

licensee. In some circumstances, due to atmospheric or

geographic conditions, fiber optics or other alternatives do not

provide performance and reliability comparable to microwave

facilities. For example, microwave systems are the only

practical alternative for railroads operating in mountainous

terrain. In such circumstances, non-microwave facilities would

be unacceptable. The rules should not permit emerging technology

entrants to relocate incumbent microwave licensees to non-

microwave facilities unless the incumbent licensee agrees that

such facilities would be acceptable. Involving the microwave

licensee in engineering and constructing the new facilities, as

discussed in section III, will help ensure that the new

facilities will meet the licensee's operational and reliability

requirements.

VI. COSTS O~ REMOVAL AND DISPOSAL OP BXISTING PACILITIBS
ARB COMPENSABLE.

AAR agrees with PacTel that the Commission should clarify

that the costs of removal and disposal of existing facilities are

included in "reasonable additional costs" microwave licensees may

incur as a result of relocation. More generally, the Commission

should clarify that it will include as "reasonable additional

costs" any other expenses, not currently specified or even

foreseeable, that a microwave licensee incurs as a result of

relocation.
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Respectfully submitted,

ASSOCIATION OF AMERICAN RAILROADS

~tBy: . .
hom J. Keller

Lawrence R. Sidman
Jacqueline R. Kinney

March 30, 1993

VERNER, LIIPFERT, BERNHARD,
McPHERSON AND HAND, CHARTERED

901 15th Street, N.W., Suite 700
WaShington, D.C. 20005
(202) 371-6060

Its Attorneys
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commissioner James H. Quello
Federal Communications Commission
1919 M street, N.W., Room 802
Washington, D.C. 20554

commissioner Sherrie P. Marshall
Federal Communications commission
1919 M Street, N.W., Room 826
washington, D.C. 20554

commissioner Andrew D. Barrett
Federal Communications commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

commissioner Ervin S. Duggan
Federal Communications commission
1919 M street, N.W., Room 832
Washington, D.C. 20554

Thomas J. Sugrue
Acting Assistant Secretary
National Telecommunications

and Information Administration
Herbert C. Hoover Building
14th Street & Constitution Avenue, N.W.
Washington, D.C. 20230

Ralph Haller, Chief
Private Radio Bureau
Federal Communications commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

Dr. Thomas P. Stanley, Chief
Office of Engineering and Technology
Federal Communications commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554
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Dr. Robert M. Pepper, Chief
Office of Plans and Policy
Federal Communications Commission
1919 M street, N.W.
Room 812
Washington, D.C. 20554

Ted Coombes
Senior Legislative Representative
American Public Power Association
2301 M street, N.W., suite 300
Washington, D.C. 20037

Jeffrey L. Sheldon, General Counsel
Sean A. Stokes, Staff Attorney
utilities Telecommunications Council
1140 Connecticut Avenue, N.W.
suite 1140
Washington, D.C. 20036

William F. Adler
Executive Director
Federal Regulatory Relations
Pacific Telesis
1275 Pennsylvania Avenue, N.W.
suite 400
Washington, D.C. 20004

Henry Goldberg, Esq.
Joseph A. Godles, Esq.
Goldberg, Godles, Wiener & Wright
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Counsel for Apple Computer, Inc.


